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MEMORANDUM

SUBJECT: Final Guidance on Administrative Records for Selecting
CERCLA Response Actions

FROM: Don R, Clay @/ﬂ V

Assistant Adminisfrit
TO: Regional Administrators, Regions I-X

This memorandum transmits to you our "Final Guidance on
Administrative Records for Selecting CERCLA Response Actions."
This document replaces the "Interim Guidance on Administrative
Records for Selection of CERCLA Response Actions," previously
issued on March 1, 1989.

The guidance sets forth the policy and procedures governing
the compilation and establishment of administrative records for
selecting response actions under the Comprehensive Environmental
Response, Conmpensation, and Liability Act of 1980 (CERCLA), as
amended by the Superfund Amendments and Reauthorization Act of
1986 (SARA). This guidance is also consistent with and expands
on Subpart I of the National 0il and Eazardous Substances
Pollution Contingency Plan, 55 Fed. Reg. 88%9 (March 8, 1990).

This guidance reflects input received from the Regions,
Headquarters and the Department of Justice. There have been
several drafts of this guidance and comments have been
incorporatad. I thank you for your assistancae.
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I. INTRODUCTION
A, Purpose and Scope of the Administrative Record

This guidance addresses the establishment of administra-.-
records under Section 113 of the Comprehensive Environmenzal
Response, Compensation, and Liability Act of 1980 (CERCLA), as
amended by the Superfund Amendments and Reauthorization Act cf
1986 (SARA).' Section 113(k)(1l) of CERCLA requires the
establishment of administrative records upon which the Presider«
shall base the selection of a response action (see Appendix A ‘-
the complete statutory language).

1]

-
-

Chapter I of this guidance introduces the purpose and scope
of the administrative record. Chapter II reviews procedures f:r
compiling and maintaining the administrative record. Chapter II:
examines the variocus types of documents which should be included
in the administrative record. Chapter IV discusses how agencies
outside EPA are involved in establishing the record. Finally,
this guidance includes a glossary of frequently used terms and
acronyms as well as several appendices.

Although this guidance is written for use by the United
States Environmental Protection Agency (EPA), it can be adapted
for use by state and federal agencies required to establish
administrative records for the selection of CERCLA response
actions. As used in this guidance the term "lead agency" nmeans
either EPA, a state or other federal agency, which is responsible
for compiling and maintaining the administrative record. As used
in this guidance, the tera "support agency” means the agency or
agencies which furnish necessary data to the lead agency, reviews
response data and documents and provides other assistance as
requested by the 0SC or RPM. This gquidance reflects the
revisions to the National Oil and Hazardous Substances Pollution
contingency Plan (NCP) published on March 8, 1990, 55 Fed. Reg.
8859 (see Appendices L and M).

The administrative record established under Section 113 (k)
of CERCLA serves tvo primary purposes. Pirst, the record
contains those documents which form the basis for selection of a
response action and under Section 113(j), judicial reviev of any
issue concerning the adequacy of any response action is limited
to the record. Second, Section 113(k) requires that the
administrative record act as a vehicle for public participation

' 42 U.S.C. §9613. References made to CERCLA throughout
this memorandum should be interpreted as meaning "CERCLA, as
amended by SARA."
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in selecting a response action. This guidance document discusses
procedures developed to ensure that the lead agency's
administrative records meet these twin purposes.

~he administrative record is the body of documents thac
"fmpmg =he basis" for the selection of a particular response at 2
site. This doces not mean that documents which only support a
response decision are placed in the administrative record.
Documents which are included are relevant documents that were
relied upon in selecting the response action, as well as relevan:
documents that were considered but ultimately rejected (e.g.,
documents "considered or relied on").

This document uses the phrase “"considered or relied on" in
discussing which documents should be included in the
administrative record to indicate that it is EPA's general policy
to be inclusive for placing documents in the administrative
record. However, this tera does pot mean that drafts or internal
documents are normally included in the admiaistrative record.
Lead or support agency draft or internal memoranda are genserally
not included in the administrative record, except in specitic
circumstances (see section IXIX.G. at page 33). Thus, the record
will include final documents generated by the lead and support
agency, as vell as technical and site-specific informatioen.
Information or comments subaitted by the publis or potentially
responsible parties (PRPs) during a pudlic comment period (even
if the lead agency does not agree vith the information or
comments) are also included in the administrative record (see
section IIXI.D. at page 30).

The following principles should be dppliod in establishing
administrative records:

o The record should be compiled as documents relating to the
selection of the response action are generated or received
by the lead agency:

o The rccérd should include documents that form the basis for
the decision, whaether or not they support the response
selection; and

o The record shculd be a contemporaneous explanation of the
basis for the selection of a response action.

The effort to establish adequate administrative records
enconpasses a vast array of people including: Administraive
Record Coordinators, Remedial Project Managers (RPMs), On-~Scene
Coordinators (0SCs), enforcement staff, records panagenent staff,
Regional Counsel staff, Community Relations Coordinators (CRCs),
other federal agencies, states, CERCLA contractors, and the

2
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public.2 This guidance will discuss the roles and
responsibilities of these people and how they interact with zre
another.

B. Judicial Review

Section 113(3j)(l) of CERCLA provides that judicial review z¢
any issues concerning the adequacy of any response acticn sha..
be limited to the administrative recerd.

Judicial review based on an administrative record provi:ies
numerous benefits, Under Section 113(3j) of CERCLA and genera.
principles of administrative law, when the trial court reviews
the respense action selected, the court is limited to review. g
the documents in the administrative record. As a result, fac:s
or arguments related to the response action that challenging
parties presant for the first time in court will not be
considered.

Record review saves time by limiting the scope of trials,
thereby saving the lead agency's rescurces for cleanup rather
than litigation. Courts will not allow a party challenging a
decision to use discovery, hearings, or additional fact finding
to look beyond the lead agency's administrative record, except in
very limited circumstances. In particular, courts generally will
not permit persons challenging a response decision to depose,
exanmine, or cross-examine EPA, state or other federal agency
decisionmakers, staff, or contractors concerning the selectign of
the response action.

Furthermore, the administrative record may be cited long
after officials responsible for the response decisions have moved
into different positions or have left the lead or support agency.
Judicial reviev limited to the record saves time involved in
locating former employees who may not remember the facts and
circumstances underlying decisions made at a much earlier time.

Moreover, in ruling on challenges to the response action
decision, the court will apply the highly deferential "arbitrary
and capriciocus" standard of review set forth in Sectlon 113(j) (2)
of CERCIA. Under this standard, a court does not substitute its
judgment for that of the decisionmaker. The reviewing court does
not act as an independent decisionmaker, but rather acts as a
reviewing body whose limited task is to check for arbitrary and
capricious action. Thus, the court will only overturn the
response selection decision if it can be shown on the

2 ag used hereinafter in this guidance the term "public”
includes potentially responsible parties (PRPs).

3
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admninistrative record, that the decision was arbitrary and
capricious or otherwise not in accordance with the law. Hewever,
the extent to which EPA benefits from having judicial review
limited to the record depends on the quality and completeness of
each record,

C. Publi- ticipation

Section 113(k)(2) of CERCLA requires that the public have
the opportunity to participate in developing the administrative
record for response selection. Section 117 of CERCLA also
includes provisions for pyblic participation in the remedial
action selection process.” Both sactions reflect a statutory
emphasis on public participation. Participation by interested
persons will ensure that the lead agency has considered the
concerns of the public, including PRPs, during the response
selection process. In additien, for purposes of administrative
and judicial review, the record will contain documents that
reflect the participation of the public and the lead agency's
consideration of the public's concerns.

If the lead agency does not provide an opportunity for
involvenant of interested parties in the development of the
administrative record, persons challenging a response action may
argue that judicial review should not be limited to the record.
The lead agency must, therefore, make the information considered
or relied on in selecting a response action available to the
public, provide an appropriate opportunity for public comment on
this information, place comments and information received from
the public in the record, and reflect in the record the lead
agency's consideration of this information.

II.. PROCEDURES FOR ESTABLISHING THE ADMINISTRATIVE RECORD
A, Adaninistrative Record Coordinator

Each region should have an Administrative Record
Coordinator. The Record Coordinater generally has the duty of

ensuring that the administrative record files are compiled and .
maintained according to Subpart I of the NCP and this guidance.

3 42 U.8.C. §9617.

¢ ™he "administrative record file" should be distinguished
from the "administrative record.®” The administrative record fil
refers to the documents as they are being compiled. Until a
response action decision has been selected, there is no complete
administrative record for that decision. Thus, to avoid creatin
the impression that the record is complete at any time prior to

4
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The Record Coordinator will not be responsible for deciding whi.:zn
documents are included in a record file. Those decisions shou.:
be made by the 0SC or RPM, with appropriate consultation of CRC
staff. The Record Coordinator's duties ordinarily include:

Q
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Developing procedures for creating record files:

Ensuring that the public is notified that the record files
are available for inspection:

Ensuring that the records are available at or near the site:

Ensuring that the records are available at the regicnal
office or other central location:

Coordinating efforts to obtain the necessary documents;
Indexing the record files:

Updating the record files and indices on a regular basis
(a.g., quarterly):

Ensuring availability of the record file for copying:

Ensuring that sampling and testing data, quality control and
quality assurance documentation, and chain of custody forms
are available for public inspection, possibly at a location
other than that of the record files:

Coordinating with ORC staff on questions of relevance and
confidentiality of documents submitted for the record files:

Arranging for production and presentation of the record to
court when necessary for judicial review;

Maintaining the confidential portion of the record files, it
necessary; '

niintalninq the "Compendium of CERCLA Response Selection
Guidance Docuzrents®™: .

Coordinating with states and federal agencies on record
£iles compiled by them; and

the final selection decision, the sat of documents is referred
as the administrative record file rather than the administrative

record.
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<] Notifying appropriate perscnnel of the tiaing for review ct
state and federal record files.

Appendix D contains a model position descriptien for an
Administrative Record Coordinator.

The Record Coordinator must work closely with RPMs, 0SCs,
enforcement staff, records management staff, Regional Counsel
staff, community relations staff, and the Department of Justice
(DOJ) (for cases in litigation).

If the way the record was compiled and maintained is
questioned in litigation, the Record Coordinator may be called
upon to prepare an affidavit or testify about those procedures.
Therefore, the Record Coordinator should be familiar with the
procedures associated with the record, and be qualified to
fulfill the responsibilities ocutlined above.

B. Multiple Responsa Actions

In general, every decision document (e.g., Record of
Decision (ROD) or Action Memorandum) must be supported by an
administrative record., Under CERCLA, cleanups are coftan broken
up into distinct response actions. At a given site this may
include sevaral removal actions, and/or remedial actions known as
operable units. For every removal action or cperable unit, a
separate administrative record must be compiled.

Information relevant to more than one response decision,
such as a site inspection report or a preliminary assessment
report may be placed in the record file for an initial response
action and incorporated by referenca in the indexes of subsecuent
racord files for that site.

c. Compilation

The adainistrative record file should be compiled as
releavant documents on the response action are generated or
received. Thus, all decuments which ars clearly relevant and
non-privileged should be placed in the record file, entered into
the index, and made available to the public as soon as possible.
For example, the remedial investigation/feasibility study (RI/FS)
work plan, summaries of quality assured data, the RI/FS released
for public comment, the proposed plan, and any public comments
received on the RI/FS and proposed plan should be placed in the
record file as soon as they are generated or received.

When thers are questions whether particular documents should
be included in the record file, such documents can be seagregated
and reviewed at reqular intervals (e.g., quarterly). For

é
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exanmple, draft documents or documents subject to claims of
privilege should be set aside for review by ORC and other
appropriate staff. At critical times, such as prior to the
public comment period, the issues regarding these documents
should be completely resolved and the documents included in =he
record file, if appropriate.

The record file should be updated while it is available f:r
public inspection. The additional documents should be placed :.n
the record file and entered in the index. Any uypdates to the
record file should be made to all copies of the record file.

All documents considered or relied on in selecting the
response action should be in the record file when a decision
document (e.g., a record of decision) is signed. Docunments
relevant to the response selection but generated or received
after the decision document is signed should be placed in a pcst-
decision document file and may be added to the administrative
record file in certain circumstances (see seaction III.N., at page
40).,

D. Index

Each administrative record file must be indexed. The index
plays a key role in enabling both lead agency staff and members
of the public to help locate and retrieve documents included in
the record file. In addition, the index can be used for public
information purposes or identifying documents located elsewhere,
such as those included in the compendium of guidance documents
(see Appendix E). The index also serves as an overview of the
history of the response action at the site.

The index also provides the lead agency with a degree of
control over documents located at or near the site. The creation
of an index will prevent persons froa altering the record simply
by physically adding or removing documents froa the record file.

The index should include the following information for each
docunent:

() Document Number: '
-] Document Date - date on the decument:

o Document Title « one or twvo line identification. Identitfy
the actual document, not a transmittal zemo or other less
relevant document. Include sufficient information so the
document cannot be confused with another (e.g., the title
"report® may be insufficient):
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-] Author - Name and affiliatioen:
-] Recipient - Name and affiliation; and
- Decument Location.

The index can be organized either by subject or in
chronological order. 1If documents are customarily grouped
together, as with sampling data and chain of custody documents,
they may be listed as a group in the index to the administrative
record file. Appendix C contains a model index organized by
subject. Computer databases have been helpful in generating anrd
updating the index.

The index should be updated when the record file is updated.
It is preferable to update the record file wvhen documents are
received, or at least quarterly. Such updates should coincide
with the periodic updating of the record file and review of
material for which there are questions about relevance or
privilege (see section II.C. at page 6). The index _1culd also
be updated before any public comment pericd commenc=:. The index
should be labeled "draft index” until all relevant aocuments are
placed in the record file. When the decision document is signed,
the draft index should be updated and labeled "index."

E. Location
E.l. Ganeral

Section 113(k) (1) of CERCLA requires that the administrative
. record pe available to the public "at or near the facility ac

issue."’ Duplicates of the record file may be Kept at any other
location. A copy of the record file must be located at the:
regional office or other central location. Both copies of the
record file should be available for public inspection at
reasonable times (e.g., 9-4, Monday-Friday). 1In the case of an
snergency removal, unless requested, the record file needs to be
available for public 1napoct}on only at the central location (see
section I1I.PF.3. at page 1.4).

The record file located at or near the site should be placed
in one of the information repositorias which may already exist
for commmity relations purposes. These are typically located in
a library, town hall, or other publicly accessible place. If
there is no existing information repository, or if the repository

' See 40 C.P.R. $300.805.
¢ 40 C.F.R. $32300.80%(a) (%) and (D).
8
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does not have sufficient space for the record file, any other
publi;ly accessible place may be chosen to house the record

file.” When a Superfund site is located at or near an Indian
reservation, the centrally located copy ©f the record file may :te
located at the Indian tribal headgquarters., The Community
Relations Coordinator (CRC) should be consulted on the location
of the information repository and record file.

The reccrd file should be transmitted to the local
repository in coordination with the CRC. The CRC should make tne
initial contact to establish the local repesitory and request
housing for the record file. The Record Coordinator should make
arrangements for delivering the record file to the local
repository. :

The record file should include an introductory cover letter
addressed to the librarian or repository manager (see Appendix
F). In addition, a transmittal acknowledgement form should be
included to ensure receipt of the record file (see Appendix G).
Finally, an administrative record fact sheet should accompany the
record to answer questions from tha public (see Appendix H).
Updates to the record file should be handled in a similar fashion
(see section II.C. at page §).

In addition to the publicly available record file, if
feasible, a master copy of the record file should be kept at the
regional office or other central location of the lead agency. 7To
preserve the integrity of the master copy of the record file, it
should not be accessible to the public. If not feasible to
establish a master copy, the lead agency will need to establish
an effective security systea for the publicly available reccrd
file. The master copy of the record file may be maintained in
microform to conserve storage space (see section II.J. at page
21).

E.2. Special Docunments

Certain documents vhich are included in the record file do
not have to be maintained at or near the site or, in some cases,
at the regiocnal office or other central location, bacause of the
nature of the documents and the burden associated with
maintaining such docusments in multiple locations. These
decunents, hovever, must be incorporated in the record file by
referencs (e.g., in the index but not physically in the record

7 1f the site is located at a federal facility which
requires security clearance, the administrative record tile for
that site must be located where security clearance is not
required. The public must have free access to the record file.

9
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file), and the index must indicate where the documents are
publicly accessible. Where a document is listed in the index bus=
not located at or near the site, the lead agency must, upon
request, include the document in the record file at or near the
site.® This applies to verified sampling data, chain of custzdy
forms, and guidance and policy documents. It does not apply to
documents in the confidential file.

Unless requested, the following types of documents do not
have to be located in multiple locations:

Verified Sampling Data’

Verified sampling data do not have to be located in either
administrative record file. The sampling data may be left in its
original storage location (e.g., Environmental Services Divisicn
(ESD) or contract laboratory). Data summary sheets, howvever,
nust be located in the record file. The index must list the data
summary sheets, reference the underlying verified sampling dacta,
and indicate wvhare the sampling data can be found.

Chain of Custody Forms'

As vwith verified sampling data, chain of custody forms deo
not have to be located in either administrative record file. The
chain of custody forms may be left in the original storage
location. The index must reference the chain of custody forms
and indicate their location.

' 40 C.F.R. $300.805(b).

? 40 C.P.R. $300.805(a)(1). "Verified sampling data" are data
that have undergone the quality assurance and quality control
process. "Invalidated sampling data®™ bhave been incorrectly
gathered or analyzed and vill not be part of the .record file.
*Unvalidated sampling data” are data vhich has not yet undergone
the assurance and quality control process. Because it is
superseded by verified data, the unvalidated data are not generally
part of the record files. Hovever, such data may in scme cases be
relied on in selecting a response action, such as an emergency
resoval where there is no time for verification. Unvalidated
sanpling data which are relied on in selecting a response action
should be included in the record file.

% 40 ¢.P.R. $300.805(a)(1).
10
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confidential and Privileged Documents''

when a confidential or privileged document is included in
the record file, it should be kept in a confidential portion of
the record file. The confidential file should be Kept in a
locked cabinet at the regional office or other central locaticn.
It should not ba located at or near the site. The index shcul:d
identify the title and location of the document, and descrire wny
the lead agency considers it confidential or privileged.
Furthermore, the lead agency should summarize or redact the
document to make available, to the extent feasible, factual
information (especially if such information is not found
elsewhere in the record file and is not otherwvise available =2
the public). This summary or redaction should be performed as
soon as possible after the determination that a document is
privileged or confidential, and inserted in the portion of the
record file available to the public and included in the index.
See also section III.H. at page 34.

Guidance and Policy Documents'

Guidance and policy documents that are not site specific are
available in a compendium located in the regional office. -
("Compendium of CERCLA Response Selection Guidance Documents,"
Office of Waste Programs Enforcement, May 1989.) This eliminates
the need for reproducing copies of frequently used documents for
each site record file. The documents in the compendium need not
be physically included in the record file, but the guidance and
policy documents considered or relied on in selecting the
response action must be listed in the record file index along
with their location and availability. See also section III.I. at
page 37 and Appendix E.

Technical Literature®

Publicly available tachnical literature that wvas not
generated for the site at issue (e.g., an engineering textbook),
does not have to be located in the regional office or other
central location or at or near the site. The document must be
clearly raferenced in the index. However, technical literature
not publicly available must be physically included in the record
file at the regional office or other central location and at or
near the site. See also section 1II.J. at page 8.

M 40 ¢.7.R. §300.805(a)(4).

7 40 c.P.R. §300.80%(a)(2).

B 40 C.F.R. §300.805(a)(3).
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F. Public Availability
F.1. Genaral

Section 113(k) of CERCLA specifies that the administrative
record "shall be available to the public." 1In satisfying this
provision, the lead agency must comply with all relevant public
participation procedures outlined in Sections 113(k) and 117 cf
CERCLA. The NCP (sea Appendices L and M) contains additional
requirements on public availability (see also “Community
Relations in Superfund: A Handbook,"” October 1988 - OSWER
Directive No. 9230.0=3A: "Community Relations During Enforcement
Activities," November 3, 1988 - OSWER Directive No. 9836.0-1A).

The availability of the record file will vary depending upon
the nature of the response action. Different procedures are
outlined below for remedial and removal response actions.

In all cases, the lead agency should publish a notice of
availability of the record file when the record file is first
made available for public inspection in the vicinity of the site
at issue.® The notice should explain the purpose of the record
file, its location and availability, and how the public may
participate in its developaent.

The notice should be published in a major local newspaper of
general circulation. The nevspaper notices should be distributed
to persons on the community relations mailing list. These
notices should alsc be sent to all known PRPs if they are not
already included on the community relations mailing list. As
PRPS are discovered, the lead agency should add their names to
the community relations mailing list and mail them all the
notices sent to the other PRPs. Publication of the notice should
be coordinatad with the community relations staff. A copy of the
notice of availability and list of recipients should be included
in the record file. Appendix I contains a model notice of
availability.

This 1ic notice may be combined with other notices for
the same site, such as a notice of availability of the community
relations information repository, if they occur at the same tinme.
In addition to the required newspaper notice, the public can be
informed of the availability of the record file through existing
mechanisms (e.g., general and special notice letters, Section
104 (e) information requests, and the community relations mailing
1ist). In addition, Headquarters will publish notices in the

% gee 40 C.P.R. §300.815(a) and §§300.820(a) (1) and (D).
12
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Federal Register. They wWill be published quarterly and will l.s<
sites where remedial activity is planned.

F.2. Remedial Actions

The administrative record file for a remedial acticzn nust ze
available for public inspection when the remedial investigat:izn
begins.'’ For example, when the remedial investigatioen/
feasibility study (RI/FS) work plan is approved, the lead agercy
must place documents relevant to the selection of the remedy
generated up to that point in the record file. Documents
generally available at that time include the preliminary
assessment (PA), the site investigation (SI), the RI work plar,
inspection reports, sampling data, and the community relations
plan. The lead agency must continue to add documents to the
record file periocdically after they are generated or received
during the RI/FS process.

The record file must be publicly available both at a
regional office or other contr?l location and at or near the site
(see section II.E. at page 8).'" In addition, the notica of
availability should be sant tc persons on the community relations
majling list, including all known PRPs.

Wwith. the completion of the RI/FS, the lead agency should
undertake the following public participation procedures:

o Prepare a proposed plan vhich briefly analyzes the remedial
alternatives evaluated in the detailed analysis of the RI/FS
and proposes a preferred remedial action alternative:

-] Make the RI/FS report and proposed plan available in the
record filles both at a regional office or other central
"~ location and at or near the site;

-] Publish in a major local newspaper of general circulation a
notice of availability and brief analysis of the RI/FS
report and proposed plan. The notice should include the
dates for submission of public comments;

° Mail} the notice or copy of the notice to all PRPs on the
commanity relations mailing list: - .

) Provide a formal comment period of not less than 30 calendar
days for submission of comments on the proposed plan. Upon

5 40 C.F.R. $300.815(a).
% 40 ¢.F.R. §300.805(a).
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timely request the lead agency will extend the public
comment pericd by a minimum ot 30 additional days.'” ‘Note:
The lead agency is encouraged to consider and respond to
significant comments that were submitted before the publi:
comment pericd. <Considering early comments provides
practical benefits both substantively and procedurally.
Early comments may provide important information for the
selection decision, and early consideration provides the
public (and, particularly, PRPs) with additional informa.
opportunitiaes for participating in the decisionmaking
process.):

Provide tha opportunity for a public meeting(s) in the
affacted area during the public comment period on the RI/FS
and proposed plan:;

Keep a transcript of the public meeting(s) on the RI/FS and
proposad plan held during the comment period and include a
copy of the transcript in the record file:;

Prepare a discussion (to accompany or be part of the
decision document) of any significant changes to the
proposed plan which occurred aftear the proposed plan was
made available for public comment which are reflected in the
ROD:

Prepare a response to each of the significant comments
submitted during the public cozmaent period to accompany the
ROD (see saction III.D. at page 30); and

Publish in a major local newspaper of general circulation a
notice of the availapbility of the ROD and make the ROD
avajilable to the public bafore beginning any remedial
action, as required under Section 117(b) of CERCLA.

Comments received after signing the ROD should be placed in

a post-decision document file and may be added to the record file
in certain situations (see section III.N. at page 40). .

F.3. Removal Actions

Section 113(k) (2) (A) of CERCLA requires that the EPA

establish procedures for the appropriate participation of
interasted persons in the development of the administrative
record for the selectiocn of a removal action. "Appropriate”
participation depends on the nature of the removal, as outlined
below,

7 40 C.P.R. $300.430(2)(3)(L)(e).
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-~ima-critical Removal Actions

A time=-critical removal action is a removal action for
which, based on the site evaluation, the lead agency determirnes
that a period of less than six months exists before on-site
removal activities must be initiated. This category includes
emergency removal actions which are described in greater deta:..
below.

The administrative record file for these actions must be
available for public inspection no later than 60 days after tre
initiation of on-site remecval activity. Where possible, the
record file should be made available earlier. The record file
must be available both at the regional office or other centra.
location and at or rnear the site at issue.

If, however, on-site cleanup activity is initiated within
hours of the verification of a release or threat of a release and
on=site cleanup activities cease within 30 days (emergency
actions), the recerd file need only be available at the regional
office or other central location, unless it is requested that a
copy of the recerd file be placed at or near the site.' :

For all time-critical removals, a notice of the availability
of the record file must be published in a major local newspaper
and a copy of the notice included in the record file. This
notice should be published ne later than 60 days after initiaticn
of on-site removal activity.,

A public comment periocd of _not less than 30 days should be
held in appropriate situations.® 1In general, a public commen:
period will be considered appropriate if cleanup activity has not
been completed at the time the record file is made available to
the public and if public comments might have an impact on future
action at the sits. If a public comment period is considered
appropriate, it should begin at the time the record file is made
available for public inspection. Note, hovever, that even if an
action is completed before the record file is available, the
record file should be made available to the public. The notice
for the 1ic comment period may be combined with the notice of
availability of the record file if they occur at the same tinme.
The notice should be mailed to all PRPs on the community

" 40 C.P.R. $300.805(Db).

¥ 40 C.P.R. $300.415(m)(2)(1).

D 40 C.F.R. §300.415(m)(23) (i1).
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relations mailing list. The notice should also be sent ts al.
known PRPs if they are not already on the community relat.ons

mailing lise,

The lead agency must respond to all significant commerts
received during the public comment period and place the ccmmerts
and the responses to them in the record file (see section IZII.C,
at page 30).° Whether or not the lead agency holds a public
comment period, comments received by the lead agency before t: e
decision document is signed and related to the selection of tre
removal action must be placed in the record file. For
information, including comments, generated or received after :-e

decision document is signaead, see section III.N. at page 40.
Non=Time=Critical Removal Actions

. A non-time-critical removal action is a removal action f:r
which, based on the site evaluation, the lead agency determires
that a planning period of at least six months exists before on-
site removal activities must be initiated.

The administrative record file for a non-time-critical
removal action must be made available for public inspection when
the engineering ovaluation/coa} analysis (EE/CA) is made
available for public comment. The record file must be
available at the regicnal office or other central locaticon arg a:
or near the site. A notice of the availability of the record
file must be published in a major local newspaper and a copy :f
the notice included in the record file. The notice should be
published in a major local nevspaper of general circulation. In
addition, Headquarters will publish these notices in the Federal

.Register. They will be published quarterly and will list sites
where non-time critical removal activity is planned. The
newspaper notice should be distributed to persons on the
community relations mailing list and placed in the record file.
These notices should also be sent to all known PRPs if they are
not already on the community relations mailing list. As PRPs are
discovered, the lead agency should add their names to the
community relations mailing list and mail thes all the noticss
sent to the other FPRPs. Publication of the notice should be
coordinated vith the community relations staff. A copy of the
notice of availability should be included in the record file.
Appendix I contains a model notice of availability.

2 40 C.P.R. $300.415(m) (2) (iii).
2 40 C.F.R. $300.415(m)(4).
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A public comment period on the EE/CA of not less than 30
days must be held so that interested persons may submit comments
on the response selection for the record file. Upon timely
notice, the lead agengy will extend the public comment pericd vy
a minimum of 1S days.z A notice of the public comment period
may be combined with the notice of availability of the record
file if they occur at the same time. The lead agency nust
respond to all gignificant comments received during the public
comment period and place the comments and the responses to then
in the record file (see section III.D. at page 130).

The lead agency is encouraged to consider and respond to
significant comments that were submitted before the public
comment period. Considering early comments provides practical
benefits both substantively and procedurally. Early comments rTay
provide important information for the selection decision, and
early consideration provides the public (and, particularly, PRPs)
with additional informal oppertunities for participating in th
decision making process.

Comments generatad or received after the decision document
is signed should be kept in a post-decision document file. They
may be added to the record file in certain situations (see
section III.N. at page 40).

G. Maintaining the Record

Document room procedures should be established to ensure
orderly public access to the record files. 1In establishing
public access procedures, the security and integrity of the
record files must be maintained at all times.

Each regional office or other central lccation should have a
reading area where visitors are able to review the record files.
The record file must be available during reasonable hours (e.g.,
9-4, Monday-Friday). The public reading area should include,
wheraver feasible: :

° Administrative record files:
o Guidance Compendium (see section III.I. at page 17);
o Access to a copier; and

o Sign-in book.

B 40 C.P.R. $300.415(m) (4) (iid).
% 40 C.F.R. §300.415(m) (4) (iV).
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contreolled access to the files is accomplished by use of 2
visitor sign-in book. Sign-in books help minimize instances (n
which documents are lost or damaged. They also provide
documentation of the lead agency's efforts to provide public
access to the record files. Pertinent information recorded :.n
the book should include:

o Date of visit:
-] Name;

o Affiliation;

-] Address;
o Phone numbaer:
o Site documents viewed; and

-] Cost of copied materials (if applicable).

The lead agency may choose not to use sign-in books if the
books deter the public from reviewing the record files.

Since documents in the record file should be complets,
properly organized and legible, the integrity of the record file
must be maintained. If possible, storage and reading areas
should be supervised to maintain proper security. Documents
should not leave the document room or be left unattended. To the
extent feasible, the Administrative Record Coordinator should
check the order of the documents aftar being viewed by the public
to be certain all documents have been returned intact. The
documents in the record file should be kept secure, either in a
locked room or in locked cabinets.

The record file located at or near the site should be
handled with similar care. If possible, the record file should
be treated as a non-circulating reference:; it should not leave
the local repository except under supervision. The phone number
of a recoxrd file contact should be provided to record file users
and to ths manager of the local repository se that problems can
be identified and resolved. This information can be included in
an informational fact sheet accompanying the record file (see
Appendix H). In addition, the Record Coordinator should plan
periodic reviews of the local record files.

Where the site is a fund-lead or FPRP-lead, EPA should retain
(in addition to the publicly available record file) a master ccpy
of the record file at the regicnal office or other central

18
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location, if feasible. Where a state or other federal agency .s
the lead agency at a site, EPA should assure that the state cr
other federal agency maintains (in addition to the publicly
available record file) a master copy of the record file. The
record files are permanent records that must be retained.

As to the local repository, the statute and regulations are
silent concerning the duration of public availability of the
record file., The lead agency's primary concern is public
participation in development of the administrative record.
Following initiation of the response action, public interest .n
background information other than the Record of Decision or RI;f5
may wane. In any event, the statutory provisions for judicial
review and deadlines for filing cost recovery actions provide
useful references for keeping the record file publicly availa:le.

See Sections 113(g) and (h) of CERCLA.

wWhere thare is ongoing (or possible) litigation, the rec:crd
_file in the regional or other central location should be
available at least until the litigation is over.

The record file continues to serve as a histerical recordi of
the responsa selection, even after the statute of limitations for
cost recovery action has passed. Where there is considerable
public interest, the local repository may wish to keep the record
file available for public viewing.

H. Confidential File

In certain situations, documants in the record file may :e
subject to an applicable privilege (see section III.H. at page
34). To the extent feasible, information relevant to the
response selection which is contained in a privileged documen:
should be summarized or redacted as to make the document
disclosable and then included in the publicly accessible port.on
of the record file. The privileged document !Pould be included
in a confidential portion of the record file.

The Administrative Record Coordinator should maintain a
confidential portion of the record file for privileged documents.
These documents should be listed in the index to the entire
record f£ile and identified as "privileged." The index should
identify the title and location of the privileged document, and
describe the basis for the asserted privilege.

The confidential portion of the record file should be stcred
in locked files at the regicnal office or other central location

¥ cee 40 C.FP.R. $300.810(d).
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and should not be located at or near the site. The confidential
portion of the record file should be separate from the publicly
available record file to protect against inadvertent discleosure,.
Each privileged dccument should be stamped “confidential" at the
bottom of each page of the document. Where the material is not a
written document (such as a computer disk or cassette tape) =the
jacket should be stamped "confidential.” A complete list of all
materials contained in the confidential portion ¢f the record
file should be maintainsd by the Record Coordinator. The Record
Coordinator should also maintain a log which will include the
time, data, document name, and will identify persons checking cuc
and returning materials to the confidential file. :

As soon as a new recerd file is established, a routine
access list for the confidential file should be prepared for each
record file. When EPA is the lead agency, this routine access
list must be approved by the Waste Management Division Director
or the Environmental Services Division Director, and ORC. Once
approval is given, persons on the list will be able to access the
confidential files through the Record Coordinator. No one should
have access to the confidential files other than those identified
on the routine access list. For atate or other federal agancy-
lead sites, the Regions should take steps to insure that state or
other federal agencies develop routine confidential file access
list proceduras. -

This policy and procedure for privileqed materials does not
supersede any policy and procedures established under the Freedom
of Information Act (FOIA), S U.S.C. §5%52, and EPA regulations
implementing FOIA at 40 C.F.R. Part 2. Upon receipt of requests
. for the administrative record file pursuant to FOIA, if the
requester is in close proximity to the record file, the lead
agency may respond to FOIA requests by telling a requester the
location and availability of the record file. Decisions
regarding disclosures of materials under FOIA should be
coordinated among the various lead agency officials with access
to such naterials. .

I. Cepying

Section 117(d) of CERCLA requires that each document
developed, received, published, or made available to the public
under Section 117 be made available for public inspection and
copying at or near the site. Under Section 113(k)(2)(B) of
CERCLA, these documents nust also be included in the
administrative record file. Under these provisions of CERCIA,
the lead agency nmust ensure that documents in the record file are
available for copying, but does not bear responsibility for
copying the documents themselves. Therafore, it is preferable
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that the record file should be located in a facility which
contains a copying machine (e.g., a public¢ library).

When the adminmistrative record file is available at a
facility at or near the site and copying facilities are avajlacie
there, the lead agency may encourage the requester to make use I
the copying facilities at that location. If copying of the
record file located at or near the site is difficult for a
requesting party, the lead agency may arrange for copying on
behalf of a requester at the regional or other central locatiz=n.
The lead agency may ask that requesters arrange for copying by
contractors or commercial copy centers who then bill the
requester directly. _

The lead agency should follow the FOIA regulations at 40
C.F.R. Part 2, in determining the appropriate charge for copying.
Copying fees should be waived for other federal agencies, EPA
contractors or grantees, and members of Congress. The EPA
currently charges $.20 a page for paper copies as provided in 30
C.F.R. Part 2. Reproduction of photographs, microfilms or
magnetic tapes, and computer printouts should be charged at the
actual cost to the lead agency.

J. Micrographics

The lead agency may make the admépistrativc record file
available to the public in ajcrofora. Use of micrographics can
significantly reduce the space required to store administracive
record files. In addition, micrographics can simplify the tasks
of reproducing copies of the record file and transmission of the
record files to the local repositories. Any use of micrographics
should be conducted in an orderly manner consistent with records
managedent procedures. If using micrographics to maintain the
record files, the lead agency sust provide a micrographic reader
at the regional office or other central location to ensure public
access to the record file. If a record file is located at or
near the site and micrographics are used, the lead agency must
ensure that a micrographic reader at that location is available.

Microfors copies of original documents are admissable in
court if created in an organized fashion. The Business Records
as Evidencs Act (28 U.S.C. §1732) specifies that copies of
records, which are made "in the regular course of business" and
copied by any process which accurately reproduces the original,
are "as admissible in evidence as the original itself." See also
Federal Rules of Evidence 1003. Since the NCP provides for use
of microform, amicroform copies of administrative record documents

% cee 40 C.F.R. $300.805(c).
21



OSWER Cirective No. 9833.:A-:

that are produced in the regular course of business are like., =:
be admissible in court.

The Office of Information Resources Management (CIRM) has
granted appreval for the use of micrographics in establishing
administrative records (see Appendix J). Any use of
micrographics should still comply with the remaining provisicrs
of Chapter 6 of the EPA Records Management Manual (7/13/84).

K. Certification

A certification as to tho'complctcncss of the administraz.ve
record must be performed when the record is filed in court.
Appendix K contains a model court certification.

When EPA is the lead agency such certification should be
signed by the Regional Administrator's designee, after
consultation with ORC. Any certification of the record should ke
made by program staff and not legal staff. The region may alss
choose to have the Administrative Record Coordinator cartify that
the record was compiled and maintained in accordance with
applicable agency regulations and guidance. Such certification
would attest that the record was compiled in accordance with
current agency procedures and would not address the complaeteness
of the record file.

If a state or other federal agency is the lead agency thacs
agency must certify that the record was compiled and maintained
in accordance with applicable EPA requlations and guidance.
After the state or federal agency provides this certification,
the Regional Administrator's designee should cexrtify as to the
‘completenass of the record, as provided in Appendix K.

III. CONTENTS OF THE ADMINISTRATIVE RECORD
A. Renmedial Actions

The administrative record for selection of a remedial action
should consist of:

-] documants which were considered or relied on to select the
ramadial action; and

° documents which demonstrate the public's opportunity to
particispto in and comment on the selection of the remedial
action.

7 cee 40 C.F.R. $§300.810 and 300.815.
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a remedia) response action is selected. These documents shou.i
re included in the administrative record file if they are
generated and considered or relied on in selecting the remedial
response action. Documents that demonstrate the public's
cpportunity to participate in and comment on selecting the
remedial response action should also be included in the recerd

file.

Documents not listed below, but meeting the above

criteria, should be included.

Factual Information/Data

Q

=]

o

Preliminary Assessment (PA) report;

Site Investigation (SI) report;

Remedial Investigation/Feasibility Study (RI/FS) work plan:
Amendments to the final work plan;

sampling and Analysis Plan (SAP): consisting of a quality
assurance project plan (QAPP) and a field sampling plan;

Sampling data: verified data during the RI/FS, or any data
collected for previous actions such as RCRA or removal
actions which are considered or relied on in selecting the
remadial action. Unvalidated data should be included only
if relied on in the absence of validated data (see note 9 ac
page 10):

Chain of custody forums:
Inspection reports;
Data summary sheets;

Technical studies performed for the site (e.g., a ground-
vater study):

Risk evaluation/endangerment assessment and underlying
documantation (see section III.C. at page 29):

Faok sheet or summary information regarding remedial action
alternatives generated if special notice letters are issued
to FRPs at an early stage of the RI/FS (sse "Interin
Guidance on Notice Latters, Negotiations, and Information
Exchange,”® October 19, 1987 - OSWER Directive No. 9834.1);

RI/FS (as available for public comment and as final, if
different); and
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o Data submitted by the public, including PRPs.
Policy and Guidance

-] Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site dispcsal
availability, special coordination needs (e.g., dioxin),
applicable or relevant and appropriate requirements (ARASs;
(to the extent not in the RI/FS), cost effectiveness and
utilization of permanent solutions and alternative treatmen:

technologies;
-] Guidance documents (see section III.I. at page 17): and
o Technical literature (see section III.J. at page 38).

Public Participation (Include the documents that show the public
was notified of site activity and had an opportunity to
participats in and comment on the selection of reaponse action)

° Community relations plan:
o Newspaper articles showing general community awareness:
) Proposed plan:

- Docunments sent to persons on the community relations mailing
list and associated date when such document was sent:

o Public notices: any public notices concerning response
action sealection such as notices of availability of
information, notices of meetings and notices of
oppertunities to comment:

o The coﬂpunity relations mailing list (including all known
PRPS) ;

- Documentation of informal public meetings: information
generated or received during meetings with the public and

® tndividual names and addresses of members of the general
public vhich are on the community relations mailing list _should

_ not be included in the public record file. Disclosure &f such

“Information may result in a Privacy Act violation (see also secticn
I1IT1.H. at page 34) or inhibit the general public froa requesting
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the
record file.
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memoranda or notes summarizing significant infermaticn
submitted during such meetings: -

Public comments: complete text of all written comments
submitted (see also section III.D. at page 210);

Transcripts of formal public meetings: including meetings

" held during the public comment period on the RI/FS, propesed

plan, and any waiver of ARARS under Section 121(d) (4) of
CERCLA;

Responses to significant comments: responses to significans
comments received from the public concerning the select:.cn
of a remedial action: and

Responses to comments from the state and other federal
agencies.

Enforcement Documents (Include if the document contains
information that was considered or relied on in selecting the
response sslection or shows that the public had an opportunity o
participate in and comment on the selection of response action.
Do not include enforcement documents solely pertaining to
liability)

(-]

Q

=)

Administrative orders:
Consant decreas:

Aftidavits containing relevant factual information not
contained elsevhere in the record file:;

Notice latters to PRPs;
Responses to notice letters:

Section 104(e) information request letters and Section
122(e) subpoenas; and

Responses to Section 104(e) information request letters and
Section 122(e) subpoenas. . -

Other Information

Index (see section II.D. at page 7);

Documentation of state involvement: documentation of the
request and response on ARARs, Section 121(f) (1) (G) notices
and responses, a statement of the state's position on the
proposed plan (concurrence, NONCONCUrrTence, Or no comment at
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the time of publication), opportunity te concur in &th
selected remedy and be a party to a settlement (see sectizn
IV.A. at page 42):

o health assessments, health studies, and public health
advisories issued by the Agency for Toxic Substances and
Disease Registry (ATSDR) (see section IV.C. at page 45): and

o Natural Resource Trustee notices and responses, findings of
fact, final reports and natural resource damage assessments
(see section IV.D., at page 45)

Decision Documents

o Record of decision (ROD): remedial action decision documen:
(including responsiveness summary):

o Explanations of significant differences (under Section
117(¢)) and underlying information: and

o Anended ROD and underlying informatien.

The administrative record serves as an overview of the
history of the site and should be understandable to the reader.
Appendix B provides a model file structure for organizing the
record file. Appendix C contains a model index.

B. Removal Actions

The administrative record for selection of a removal action
should consist of:

o documents which were considered or relied on to sslect the
removal action; and

-] documents which demonstrate the public's opportunity to
participate in and commenf on the selection of the removal
action, wvhen appropriates.

Below is a list of documents that are usually generated when
a remcval response action is selected. These documents should be
included in the administrative record file if they are generated
and considered or relied on when selecting the removal action.
Documents that demonstrate the public's oppertunity to
participate in and comment on the remcval response action should
also be included in the record file. Documents not listed below,
but meeting the above criteria, should be included.

¥ see 40 C.P.R. $$300.810 and 300.820.
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Factual Information/Data

Q

Q

=}

(-]

Preliminary assessment (PA) report:

Site evaluation (SI) report:

EE/CA (for a non-time-critical removal action):
Sampling plan:

Sampling data: verified data ocbtained for the removal
action, or any data collected for previous actions such a
RCRA or other response actions which are considered or
relied on in seslecting the removal action. Unvalidated
should be included only if relied on in the absance of
validated data (see note 9 at page 10);

L]

iL
i
a1
(1]

Chain of custody forms:
Inspection reports;

Technical studies performed for the site (e.g., a ground
water study):

Risk evaluation/endangerment assessment and underliying
documentation: and

Data submitted by the publice, including PRPs.

Policy and Guidance

(=]

Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
availability, compliance with other environmental statutes,
special coordination needs (e.g., dioxin):

Guidance documents (see section III.I. at page 37); and
Technical literature (see section III.J. at page 38).

Public Pazticipation (Include the documents that show the public
wvas notified of site activity and had an oppertunity to
participats in the response selection.)

©

Cemmunity relations plan;
Nevspaper articles shoving general community avareness:

Documents sent to persons on the community relations mailing
list and associated date when such documents was sent:
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© ' Public notices: any public notices concerning response
action selection such as notices of availability of
information, notices of meetings, and notices of
opportunities to comment:

o The co?munity relations mailing list (including all knecwn
)
PRPsS)
o Documentation of public meetings: information generated :=r

submitted during meetings with the public (including PRPs:
and memoranda or notes summarizing significant informat.cn
submitted during such meetings:

-] Public comments: complete text of all written comments
submitted (see section III.D. at page 130);

o Responses to significant comments: responses to significan:
comments received from the public concerning the selecticn
‘of a removal action: and

o Responses to comments from states and other federal
agencies.

Enforcement Documents (Include if the document contains
information that was considered or relied on in selecting the
response selection or shows that the public had an oppoertunity <2
participate in and comment on the selection of response action,
Do not include enforcement documents solely pertaining to
liability)

"0 . -Admninistrative orders:;
-] Consent decrees’

o Affidavits containing relevant factual information not
contained elsevhere in the record file;

-] Notiqo lettars to PRPs;

¥ rpdividual names and addresses of mambers of the general
public which are on the community relations mailing list should
not be included in the public record file. Disclosure of such
inforsation may result in a Privacy Act viclation (see also secticn
III.H. at page 34) or inhibit the general public from requestinrg
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the
record file.
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o Responses to notice letters:

o Section 104(e) information request letters and Section
122 (@) subpoenas; and

Q Responses to Section 104 (e) information request letzers and
Section l22(e) subpoenas.

Oother Information

-] Index (see section II.D. at page 7):
o Documentation of state involvement (see section IV.A. at
page 42):

-] ATSDR health assessments, health studies, and public heals:h
advisories (see section IV.C. at page 45): and

o Natural Resource Trustee notices and responses, findings of
fact, final reports and natural resource damage assessments
(see IV.D. at page 495).

Decision Documents

@ EE/CA Approval Memorandum;

o Action Memcorandum;

o Anended Action Memorandum: and

) Other documents which embody the decision for selection of a
remcval action.

The administrative record serves as an overview of the
history of the site and should be understandable to the reader.
Appendix B provides a model file structure for organizing the
record file. Appendix C contains a model index.

c. Imminent and Substantial Endangerment

Undag Section 106 of CERCLA, the EPA may find the existence
of an imsdnent and substantial endangermzent to the public health
or velfaze or the environment because of an actual or threatened
release of a hazardous substance.

Detarmining the existence of an imminent and substantial
endangeraent is an important component in selecting the response
action. Thereforse, all documents considered or relied on in
making that determination, including any risk assessment, and its
supporting documentation, must be included in the administrative
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record file.}' If there is proper decumentation of the
derermination of an imminent and substantial endangerment in t-e
record file, judicial review of that determination 1in an actizn
under Section 106 of CERCLA should be limited to the
administrative record,

)

D. Public Comments

The administrative record file should document the public's
opportunity to be involved in selecting a response action. This
can be accomplished by including in the record file all documern:s
related to the opportunity to participate (e.g., notices and faczt, .
sheets), and relevant written comnments and information submit:aﬂdﬂ
by the public (e.g., reports and data). __QS
s

Public requests for information (e.g., Freedom of W
Information Act (FOIA) requests for copies of reports), need nc:
be included in the record file.

The lead agency should request that substantive oral
comments (either in person or over the phone) be put in writing
by the commenter and submitted to the record file. The commernter
should be advised that the obligation to reduce the comment to
writing rests with the commenter. The lead agency, however, may
reduce it to vriting where the lead agency will want to rely on
the comnent.

The lead agency may respond to comments received prior to a
public comment period in various ways, depending on the nature
and relevance of a particular comment. The lead agency's
consideration of such a comment may be in the form of a written
response, or reflected by documented actions taken after
raceiving the comment, or even by changes in subsequent versicns
of documents. If the lead agency prepares a vwritten response o
a conn.::i the comaent and response should be included in the
record e. .

The lead agency may notify commenters that comments
submitted prior to a formal public comment pericd must be
resubmittad or specifically identified during the public comment
period im order to receive formal response by the lead agency.
Alternatively, the lead agency may notify a commenter that the
lead agency vill respond to the comment in a responsiveness
SURBATY prepared at a later date. The lead agency, howvever, has

3 see "Guidance on Preparing Superfund Decision Documents:
The Propcsed Plan, The Record of Decision, Explanation of
Significant Differences, ROD Amendaent," OSWER Directive No.
93%5,.3=-02, June 1989.
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no duty to respond to any comments received before the formal
public comment period, or to respond to comments during the
public comment pericd until the close of the public ccmment

period.

- The lead agency, however, is encouraged to consider, resperd
to and include in the record file significant comments that were
submitted before the public comment period. Considering early
comments provides practical benefits both substantively and
procedurally. Early comments may provide important information
for the selection decisioen, and early consideration provides the
public (and, particularly, PRP's) with additional informal
opportunities for participating in the decision making process.®

_ All comments received by the lead agency during the foermal
public comment period are to be included in the record file in
their original form, or if not feasible, an explanatiocn should te
placed in the record file explaining why such comments were not
included. Comments recaived during the formal public comment
period must be addressed in the responsiveness summary (included
with the ROD in remedial response actions). The responses may be
combined by subject or other category in the record file.

Comments which are received after the formal comment period
closes and before the decision document is signed should be
included in the record file but labeled "late comment." Such
comments should be handled as post-decision information (see
section III.N. at page 40). _

Comments received after the decision document is signed
should be placed in a post-decision document file. They may be
added to the record file in limited circumstances (see section
III.N. at page 40).

E. Enforcenent Actions

The same procedurss should be used for establishing an
administrative record whether or not a response action is
selected in the context of an enforcement action. The following
additional information, hovever, may assist the lead agency where
there is emforcement activity.

E.1l. Negotiation Documents

During negotiations with the lead agency, a potentially
responsible party (FPRP) may produce documents and claia that they

32 gee 40 C.F.R. §§300.815(b), 300.825(a)(2) and (b)(2).
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constitute confidential business information (CBI) or cffers cf
set:lement subject to Rule 408 of the Federal Rules of Evidence.

_ Genarally, those documents are not part of the

administrative record for response selection unless they are
submitted by PRPs for consideration in selecting a responsae
action and are considered or relied on in selecting the response
action. A privileged document which was considered or relied o=
in selecting the response action should be placed in the
confidential portion of the record file. Such a document should
be summarized and the sunmary included in the publicly accessitle
portion of the record file (see section II.H. at page 19). If
the information cannot be summarized in a disclosable manner, the
information should be placed in the confidential portion of the
record file only and listed in the index to the file.

E.2. PRP-Lead RI/FS

Where a PRP is conducting the RI/FS, the PRP must submit all
technical information on selection of the remedial action
generated during the RI/FS to the lead agency. Technical
information includes work plans, sampling data, reports, and
menoranda. The lead agency, and not the PRP, will establish and
maintain the administrative record file (see "Interiz Guidance on
Potentially Responsible Party Participation in Remedial
Investigations and Feasibility Studies,” May 16, 1988, OSWER
Directive No. 983S.1a and "Model Adainistrative Order on Consent
for Renedial Investigation and Feasibility Study,” January 30,
1990, QSWER Directive No. 9835.10.)

PRPs may be delegated responsibility for some record file
maintenance activities, such as housing the files at or near the
site. PRPs cannot, however, be responsible for decisions on wha:
documents comprise the record file, bacause of, among other
things, the potential for a conflict of intarest.

E.3. Adninistrative Orders and Consent Decreas

rinal admninistrative orders and consent decrees lssued prior
to selection of the response action (e.q., ordering a PRP to
conduct the RI/FrS), should be included in the administrative
record f£ile. Administrative orders or consent decrees issued
aftar the llzginq of the ROD or the action memoranduam should not
be included the record file, unless the consent decree cr
adaninistrative order meets the criteria for the inclusjion of
post-decision documents in the record file (see section III.N. at
page 40). Drafts of administrative orders and consent decrees
should not be included in the record file, unless the drafts
contain factual information that was considered or relied on and
is not found elsevhere in the record file.

32



OSWER Directive No. 3833.:a-.

The issues relating to administrative records for
administrative orders and de minimis settlements are not
addressed by this guidance.

F. Excluded Documnents

Certain documents should not be included in the
administrative record file becausa they are irrelevant to the
selection of the response action. Documents should be excluded
from the record file if they were not considered or relied on :.n
selecting the response action.

Material beyond the scope of the record file should be keg<
in separate files maintained at the regional office or other
central location. These files need not be made publicly
avajlable, although many of the documents in the files may be
available to the public if requested under FOIA.

Examples of docunments that are irrelevant to the decision on
selecting a response action may include Hazard Ranking System
(HRS) scoring packages, contractor work assignments, cost
documentation (as opposed to cost effectiveness information), and
National Priorities List (NPL) deletion information. 1If,
howvever, these documeants contain information that is considered
or relied on in the response action selection and is not
contained elsevhers in the record file, then the documents should
be included in the record file.

Information regarding PRP liability is generally not
included in the record file for selection of the rasponse action
except to the extent such information (typically substance
specific) is considered or relied on in selecting the response
action. Doccuments relating to PRP liability, however, should te
compiled and maintained in the regicnal office or other central
location so that they are available at the time of notice to PRPs
or referral of any litigation.

G. Draft Documents and Internal Memoranda

In genaral, only final documents should be included in the
administrative record file. The record file should not include
prelininaxy documents such as drafts and internal memoranda.
Such dooumants are excluded from the record file because drafts
and internal memoranda are often revised or superseded by
subsequent drafts and memcranda prior to the selection of the
response action. The preliminary documents are, therefore, not.
considered or relied on in making the response action decision.

Drafts (or pertions of theam) and internal memoranda should
be included, howvever, in three instances. Pirst, if a draft
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document or internal nemorandum is the basis for a response
decision the draft document or internal memorandum should be
placed in the record file. This may occur if the draft conta:ns
factual information which was reliad on but is not included in a
final document, a final document dces not exist, or a final
document did not exist when the response decision was made,

Second, if a draft document or internal memorandum is
circulated by the lead agency to other persons (e.g., the supgors
agency, PRPs or the general public) who then submit comments
which the decisionmaker considers or relies on when making a
response action decision, relevant portions of the draft docurent
or the memorandum and comments on that document should be
included in the record file.

Third, if a draft document or internal memorandum explairs
or conveys decisions on the procedures for selecting the remedy
or the substantive aspects of a proposed or selected remedy
(e.g., the scope of a site investigation or the identification of
potential ARARS), the document should be placed in the record
file, even though the document was signed by a person othar than
the Regional Administrator and generated long before the decision
document was signed.

Examples of internal memoranda and staff notes which should
not be included in the record file are documents that express
tentative opinions or internal documents that evaluate
alternative viewpoints. Recommendations of staff to other staff
or management should also not be included in the record file,
except for those staff recommendations which ultimately embody a
final decision relevant to response selection. Drafts and _

. internal memoranda may also be subject to claias of privilege

(see section III.H., below).
H. Privileged Documents

Some documents in the administrative record file may be
protected from public disclosure on the basis of an applicable
privilegs. Any documents which are considered or relied on in
a response action selection, but vithheld from the public portion
of the reccrd file based on privilege, must be placed in a
confidential portion of the record file (see section II.H. at

page 19).

If a document is excluded from the public portion of the
record file based on privilege, the relevant information should,
to the extent feasible, be extracted and included in the public

5 see 40 C.P.R. $300.810(¢).
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record file. This can often be accomplished by deleting or
redacting the privileged information from the document.

The privileges discussed below may be asserted with respect
to documents that are considered or relied on in the selection of
a response action. The head of the cffice responsible for
develcping the document in question should assert the privilege.
In all cases, the official asserting a privilege should consult
with ORC.

Public disclosure of a privileged document may result in
waiver of the privilege, although the nature and extent of the
waiver will depend on the privilege asserted and the
circumstances of the disclosure. If the privilege is waived ard
the document becomes a public document, it must be disclosed to
any requester. In light of the potential for waiver, it is
important that personnel not release potentially privileged
documents %o any party without consulting with ORC.

Deliberative Process

The deliberative process privilege applies to pre-
decisiocnal, deliberative communications that express opinions,
advice, and recommendations of staff to other staff or '
management. The privilege functions to encourage the honest and
free expression of opinion, suggestions and ideas among those
formulating policy for government agencies (see "Guidance for
Assertion of Deliberative Process Privilege," 10/3/84).

In general, if a document contains factual infermation
forming the basis for the selection of the response action, the
factual portion should be included in the record file.

Use of the deliberative process privilege should be balanced
with the statutory mandate of including the public in the
response action selection process. The privilege should be
asserted if disclosure of the document will have an inhibiting
effect on frank and open discussion among government staff and
decisionmakers. Documents should not be withheld solely because
they would reveal flaws in the case or information embarrassing

to the nt. Specific procedures exist for assertion of
the del tive process privilege, vhich include consulting with
ORC. '

Confidential Business Information (CBI)

The EPA must vithhold froa the public record trade secrets
and commercial and financial information that is subject to
protection under 40 C.F.R. Part 2. However, Section 104(e)(7) of
CERCLA greatly restricts the assertions of confidentiality claims

s
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by PRPs at CERCLA sites. The decisionmaker should attempt to
avoid using CBI in making response action decisiops and can dc s:
in most cases by using other information instead, wWhere the
decisionmaker must use CBI in making its decision, 40 C.F.R. Pars
2 and Section 104(e)(7) of CERCLA will apply and such informaz.:zn
should be placed in the confidential portion of the
administrative record file.

Attorney Work Product

This exclusion applies to documents prepared in anticipat.:n
of possible litigation. The work product privilege covers all
documents prepared by an attorney or under an attorney's
supervision, including reports prepared by a consultant or
program employee. Litigation need not have commenced but it musc
ha reascnably contemplated. These documents generally relate ::
enforcement or defensibility of a decision and are not considered
or relied on in selecting a response action. These docunments
should not, therefore, be in the administrative record fila.

Attorney~Client Communication

The attorney-client privilege applies to confidential
communications made in connection with securing or rendering
legal advice. The privilege is limited to communications where
there was an intention to keep the information confidential.

Personal Privacy

This exemption covers information about individuals in
personnel, medical, and similar files, the disclosure of which
would constitute a clearly unwvarranted invasion of personal
privacy. The records must pertain to an individual, and not a
business, to be excluded from the public portion of the
administrative record file under this exeaption. Often,
information subject to the protection under the persconal privacy
privilege can be redacted from the document and the redacted
version can be placed in the public portion of the record file.

State Secrats

The lead agency is authorized to exclude from public
serutiny information which, if released, would harm national
security or interfere with the government's ability to conduct
foreign relations. This privilege could be particularly ,
important vhere the PRP is a federal agency or a contractor for a
federal agency. In the case of a federal facility cleanup, an

% gee 40 C.P.R. $200.810(d).
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Inter-Agency Agreement should spell out procedures fsr asserting
this privilege.

Canfidential Informant

Statements chtained from witnesses who have been granted
confidentiality may be privileged.

Information Exempted by Other Statutes

Information specifically exempted from disclosure by a
federal statute need not be part of the public record. The
statute in question must leave no discretion as to the
requirement that matters be withheld from the public, or it must
establish particular criteria for withholding or refer to
particular types of mattaers to be withheld.

I. Guidance Documents

Guidance documents, or portions of guidance docuzents, that
are considered or relied on in selecting a response action should
be included in the administrative record file for that response
action. Any quidance documents generated to address issues that
specifically arise at the site for which the record file is being
compiled should be physically included in the record file.
Certain guidance documents, however, do not have to be kept in
the record file. Guidance documents not generated for the
particular site for which the record is being compiled may be
kept in a compendium of guidance documents maintained at the
regional office or other central location.®

Each Region should maintain a compendium of guidance
-documents which are frequently used in selecting response
actions. As with an adainistrative record file, the compendiunm
of guidance documaonts must be available to the public, but only
at the regional office or other cantral location. The record
file located at or near the site should contain an index to the
compendium of guidance documents. The Administrative Record
Coordinator should maintain and update the compendiuam of guidance
docunents. If a quidance document maintained in the compendium
is considered or relied on vhen making a response action
decision, the index to the record file must list the document and
indicate its location and availability. See also Appendix E.

If a guidance document is listed in a bibliography to a
document included in the record file (e.g., listed in the
biblicgraphy to the RI/FS), it need not be listed again in the

% see 40 C.F.R. $300.80%5(a)(2).
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index to the record file. In this case, however, the index =us:
state that documents listed as bibliographic sources might not ze
listed separately in the index.

If a gquidance document which is not included in the guidarze
compendium is considered or relied on in selecting the respcrse
action, the document should be physically included in the reccsri
file.

J. Technical Literature

Technical literature genarated for the site at issue shou.d
be physically included in the administrative record file for tna:
site, whether or not it is publicly available.

Similarly, technical literature not specifically generated
for the site which is not publicly available should also be
included in the site~-specific record file. Such documents
include technical journals and unpublished documents that are not
available through the Library of Congress or not circulated to
technical libraries.

Publicly available technical literature not generated for
the site, howvever, need not be located at or near the site or at
the regional office or other central location ig‘th. documents
are referenced in the index to the record files. These
documents do not have to be physically included in the record
file, unless requestad, because they are already available to the
public. Copying such documents creates a significant burden to
the lead agency and copyright laws aay pose additional barriers
to such copying. Examples of publicly available technical
literature include engineering manuals, groundwater monitoring or
hydrogeology textbooks, ATSDR toxicological profiles, and
articles from technical journals.

If technical literature is listed in a bibliography to a
document included in the record file (e.g., listed in the
biblicgraphy to the RI/PFS), it need not be listed again in the
index to the record file. In this case, howaver, the index must
state that decuments listed as bibliographic sources might not be
listed saparately in the index.

models and technical databases need not be
physically included in the record file but should be referenced
in the index to the record file and sade avallable upon request.
Printouts or other documents produced from the mcdels and
databases should be physically included in the record file if

¥ see 40 C.F.R. $300.805(B)(3).
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such documents contain information which was considered or rel.es
on in seleacting the response action.

K. Legal Sources

Copies of statutes and regulations cited in documents
included in the record file need not be included in the record
file if they are readily available to the public. For exanmple,
the NCP and other regulations are easily accessible since they
are published in the Federal Register and the Code of Federal
Regulations (C.F.R.).

Copies of the actual standards (statutes Or regulations)
comprising federal and state ARARsS should be physically included
in the record file if they are not easily accessible. Also,
other federal and state criteria, advisories, and guidance
documents pertinent to the site (e.g., what the EPA refers to as
"TBCs," or standards "to be considered®), may not be easily
accessible. If such documents are cited in an RI/FS, appendix %2
the RI/FS, EE/CA, or ROD, those advisories which are not readily
available should be included in the record file.

L. NPL Rulemaking Docket Information

Generally, information included in the National Priorities
List (NPL) rulemaking docket, such as the Hazard Ranking Systen
(HRS) scoring package and comments received on the listing, need
not be included in the record file for selection of a response
action. The NPL docket contains information relevant to the
decision to list a site, which may be irrelevant to the decision
on response action selection.

Documents in thae NPL docket which contain sampling data or
other factual information which wvas consideared or relied on in
selecting a response action should be included in the record file
if the information is not available already in the record fila.
Such information may include early sampling data taken by parties
other than the lead agency or its contractors (e.g., a State).

M. RCRA Documents

If am action is taken under CERCLA at a site with a history
of Resource Consarvation and Recovery Act (RCRA) activity, much
of the information relating to those RCRA activities may be
considered or relied on in making the CERCLA response action
selection. Any relevant RCRA information, particularly
information on waste management and RCRA corrective action at the
site, should be included in the administrative record file (e.g.,
RCRA permit applications, inspection reports, RCRA Facility
Assessment (RFA), RCRA Pacility Investigation (RPI), Corrective
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Measures Studies (CMS), or responses to RCRA information
requasts).

Not all pre-existing RCRA information will be considered =
relied on in selecting a CERCLA response action, but informat:ysn
on types of wastes, quantity of wastes, and cbservations of
potential threats gathered during RCRA investigations generally
will be considered and thus should be included in the record
file.

N. Post-Decision Information

In all cases, documents generated or received after signing
the decision document should be kept in a post-decision documernt
file. This file is not part of the administrative record file
and should be maintained only at the reqgional office or other
central location,

In general, post~decision decuments should not be added to
the administrative record file. Since the record file contains
the information which was considered or relied on in selecting
the responss action, documents generated or received after
selecting the response action are not relevant to that response
decision and should not be included in the record file. Such
documents may, howsver, be relevant to later response selection
decisions and, if so, should be included in the record file
pursuant t> Section 300.825 of the NCP.

Documents kept in the post-decision document file may be
added to the record file in the situations described below:

- Where a decision document does not address or reserves a
portion of the decision to be made at a later date.” For
exanple, a decision document that does not resolve the type
of treatment technology. 1In such cases, the lead agency
should continue to add documents to the record file which
form the basis for the unaddressed or reserved portiocn of
the decision;

-] Where e‘rrc is a significant change in the selected response
action. Changes that result in a significant difference -
to & basic feature of the selected remedial action (e.g.,
tining, ARARs), with respect to scope, performance, or cost

7 40 C.P.R. §300.825(a)(1).
¥ 40 C.P.R. §300.825(a)(2). See 40 C.P.R. $300.435(¢c) (2)(1).
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may be addressed in an explanation of significant
differences. Section 117(c) of CERCLA states:

(a]fter adoption of a final remedial action plan -
(1) if any remedial action is taken, (2) if any
enforcameant action under section 106 is taken, or
(3) if any settlement or consent decree under
section 106 or section 122 is entered into, and if
such action, settlement, or decree differs in any
significant respects from the final plan, the
President or the State shall publish an
explanation of the significant differences and the
reasons such changes were mads. '

The record file should include the explanation of
significant differences, underlying documentation for the
response action changes, any significant comments from the
public, and the lead agency responses to any significant
comments. A formal public comment period is not required
for an explanation of significant differences:

Where the changes are s¢o significant that they fundamentally
alter the very nature or basis of the overall response
action. gpch changes vwill require an amended decision
docunent. The Region will decide whether a change to a
response action is considered a significant or a fundamental
change for purposes ¢f addressing the change (see Chapter §
of "Interia Final Guidance on Preparing Superfund Decision
Documents: The Proposed Plan and Record of Decision,™ June
1989, OSWER Directive No. 9355.3-02).

When the decision document is amended, the amended decision
document, the underlying documentation, any significant
comments froa the public, and the lead agency's responses to
any significant comments, should be included in the record
til;éd §po amendaents will require a formal public comment
per 3 )

Where commants containing significant information are
submitted by interested persons after the closa of the
publie comment periocd. The lead agency must consider such
commants on].! to the extent that the comments contain
significant information not contained elsevhere in the
record file vhich could not have been submitted during the
public comment period and which substantially support the

¥ 40 c.?.R. $300.825(a)(2).
“ 40 C.P.R. $200.435(c)(2) (i1).
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need to significantly alter the response action.

Documents nmeeting this test should be included in the recsri
file, along with the lead agency's responses to the
significant comments, whether or not such information
results in a change to the selected decision. In this case.
the comments and the lead agency responses to such comments,
including any supporting documents, should be included in
the record file: and -

Where the lead agency holds public comment periods after <he
selection of the responsa action.” The lead agency may
hold additional public comment pericds or extend the time
for submission of public comment on any issue concerning
response selection. Such comment should be limited to the
issues for which the lead agency requested additicnal
comment. All comments responsive to the request submitted
during such comment periods, along with any public notices
of the comment period, transcripts of public meetings, and
lead agency responses to the comments, should be placed in
the record file.

INVOLVEMENT OF OTHER PARTIES

States

State Involvement in Federal-Laad Sites

The administrative record for a federal-lead site nust

reflect the state's opportunity to be involved in selecting the
response action. The record for a remedial action should include
documents that reflect at least the tolloviap state participatien
or the opportunity for state participation:

e

lLetter to state requesting identification of ARARs and the
final response from state identifying ARARs (and
certification from the state):

Comments, or the opportunity to comment, on a proposed

finding or decision to select a response action not

attain a level or standard of contreol at least equivalent
to & state ARAR;

4 40 C.P.R. §300,.825(¢c).

2 40 ¢.P.R. $300.825(b).

¥ cee also Section 121(f) of CERCLA
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Q Comments, or the opportunity to comment, on the f{inal dra‘-
RI/FS, the proposed plan and EPA responses to the comments:

o Significant post-decision comments by the state and EPA
responsas to the comments (place in the post-decision
document file for possible inclusion in the record file -
see section III.N. at page 40).

The administrative record for a removal action should
lect any state participation, especially any state comments

o f
and EPA responses to the comments.

The record file should only include final state comments,
unless the comments explain or convey decisions on substantive
aspects of a proposed or selected remedy (e.g., the scope of a
proposed action or the identification of potential ARARs). Any
preliminary deliberations between the state and EPA relevant to
the responses selection need not be part of the record file if
superseded by documentation of the state's final position.

The governing body of an Indian tribe should be afforded the
same treatment as a state in accordance with Section 126 of
CERCLA.

A.2. Federal Involvenent in State-lead Sites

Where a state has been officially designated the lead agency
for a CERCLA site, the state must compile and maintain the
administrative record for that site in accordance with Secticn
113(k) of CERCLA and Section 300.800 of the NCP. Since EPA has
ultimate responsibility for both the selection of a response
action (e.g., EPA signs the ROD) and the record on which that
response action is based, EPA nust participate in compiling and
maintaining the record. 1In such cases, EPA must assure that the
" record file forms a complete basis for the selection of the
response action.

The state as lead agency must maintain the record file at a
state office (a.g., the state's central environmental agency
office) and at or near the site. At 2 nminimum, the state as lead
agency also must transait a copy of the index, the RI/FS work
plan, the RI/FS released for public comaent, the proposed plan,
and any public comments received on the RI/F3 and the proposed
plan to the appropriate EPA Regional office. Thase docunments
should be transmitted to EPA as they are generated or received,
Transaittal of the index will not suffice. In addition, other
documents may be requested by EPA on a case-by-case basis.

“ see 40 C.F.R. $300.800(e).
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The Superfund Memorandum of Agreement (SMOA), or Coopera=-.we
Agreement (CA), must address the administrative record
requirements. -The following language should be included in the
SMOA or CA where the state has been officially designated the
lead agency for a CERCLA site:

The state must compile and maintain the administrative
record upon which the selection of the (remedial,
removal] action is based. The compilation and
maintenance of the record must follow 40 C.F.R. Part
300, Subpart I and EPA guidance on the administrative
record. The administrative record must be located at
the state (environmental agency)] office, and at or near
the site. In addition, the state must submit copies of
the index, the RI/FS workplan, the RI/FS released for
public comment, the proposed plan, and any public
comments received on the RI/FS and proposed plan to the
EPA Regional office, as they are added to the
administrative record file. 1In addition, the state
must submit other documents that are requasted by EPA.
The state shall comply with Section 113 of CERCLA and
any applicable regulations. EPA may require the
retention of other documents for cCost recovery
purposes.

The record file compiled by the state should reflect EPA's
participation, comments, concurrence, and disagreements at the
same stages as are required for state involvement in a federai.-
lead site. The state must place in the record file any documents
submitted by EPA for inclusion in the record fila.

B.” Federal Facilities

- Federal agencies have the responsibility, pursuant to
Executive Order 12580, to establish the administrative record for
federal facilities under their jurisdiction, custody, or control
wvhere using CERCLA authority for a responsae action. The reccord
file for a federal facility must include all documents considerec
or relied on in selecting a response action, including documents
subnitted Dy EPA on the selection of the response action. The
federsl agency must comply with all NCP (see Appendix M) and
CERCLA requirements in compiling and maintaining the record,
including the minimum publiec pcﬁpiclpaeion requirenents in
Sections 113 and 117 of CERCILA.

“ cee 40 C.F.R. §300.800(b).
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The federal agency must maintain the record file at or near
the site and ensure easy public access to the record file. I
for example, a site is a Department of Defense facility, the
record file should be housed in a location which dces not require
military clearance for access. The federal agency should keep a
complete copy of the record file at a location within the federal
agency office comparable to an EPA Regional office.

At NPL sites and any other site where EPA is involved in
selecting a response action at a federal facility, EPA must
participate in compiling and maintaining the record. In such
cases, EPA must assure that the record file forms a complete
basis for the selection of the response action. At a minimun,
the federal agency must transmit a copy of the index, the RI/FS
workplan, the RI/FS released for public comment, the proposed
plan, and any public comments received on the RI/FS and proposed
plan to the appropriate EPA Regional office. These documents
should be transmitted to EPA as they are generated. Transmittal
of the indax will not suffice. In addition, other documents may
be requestad by EPA on a case-by-case basis. Inter-Agency
Agreenents (IAGs) should spell out procedures for compiling and
maintaining the record.

/(c. ATSDR

Participation in the selection of a response action by the
Agency for Toxic Substance and Diseass Registry (ATSDR) should te
reflected in the administrative record. The record file must
include the initial and subsequent health assessments and any
other information EPA solicits and obtains from ATSDR which EPA
considers or relies on in its selection of a response action.

Draft versions of the health assessnent and other draft
documents upon which ATSDR comments should not ba included in the
record file. If, hovever, EPA solicits comments from ATSDR on a
draft document such as a draft vork plan or RI report, and
receives formal comments from ATSODR which EPA considers or relies
on in selecting a response action, than the document and comments
should be included in the record file.

In the event that the ATSOR health assessnment and EPA's risk
assesSRORt appear inconsistent, a document explaining the
difference should be generated and placed in the record file.

D. Natural Rescurcss Trustees

Section 122(j) (1) of CERCLA requires that the EPA give
notice to the Natural Resources Trustee of a release or
threatened release of any hazardous substance which may have
resulted in damages to natural resources. The administrative
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record file must include the notice to the Natural Resources
Trustee, and any subsequent final communications (e.g., a release
or final report). In addition, any factual information provided
by the Natural Resources Trustee which is considered or relied cn
in selecting a response action should be included in the record

file.

In the event that the Natural Resources Trustee's damage
assessment and EPA's risk assessment appear inconsistent, a
document explaining the difference should be generated and placed
in the record file. :

v. DISCLAIMER

The policies and procedures established in this document are
intended solely for the guidance of employees of the U.S.
Environmental Protection Agency. They are not intended and
cannot be relied upon to create any rights, substantive or
procedural, enforceable by any party in litigation with the
United States. EPA reserves the right to act at variance with
these policies and procedures and to change them at any time
without public notice.

VI. FURTHER INFORMATION
For further information concerning this memorandum, please

contact Gary Worthman in the Office of Waste Programs Enforcement
at FTS (202) 382-5646.
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GLOSSARY

Administrative Record: as used in this guidance, the body of

documents that were considered or relied on which form the cas.s
for the selecticn of a responsa action.

Mg iv ile: as used in this guidance, the
ongoing collection of documents which are anticipated to

constitute the administrative record when the selection of
response action is made.

ARAR: applicable or relevant and appropriate requirements (see
Section 121(d) of CERCLA).

ATSDR: Agency for Toxic Substance and Disease Registry.

GA: cooperative agreenent (entered into with a state or local
government to transfer funds to conduct response activities),

CBI: confidential business informatien.

GCERCILA: Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended by the Superfund Amendments and
Reauthorization Act of 1986 (also known as Superfund).

C.E.R.: Code of Federal Regulations.

GMS: corrective measure study (RCRA corrective action document,
equivalent to an rs).

CRC: Community Relations Coordinator.

CRP: c¢ommunity relations plan.

Decument: as used in this guidance, includes writings, drawings,
graphs, charts, photographs, and data compilation from which

information can be obtained. It does not, heowever, include
physical samples. '

DQJ: Department of Justice. o
EE/CA: engineering evaluation/cost analysis (removal document).
EPA: United States Environmental Protection Agency.

ESD: Environmental Services Division.

Explapation of Significant Differences: post-ROD document
described in Section 117(c) of CERCLA.
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EQIA: Freedom of Information Act.

ESP: field sampling plan.

HRS: Hazard Ranking System.

IAG: inter-agency agreement (made with a federal agency).

: the agency that provides the 0SC or RPM to plan and
implement a response action under the NCP.

NCP: Natiocnal 0il and Hazardous Substances Pollution Contingency
Plan, as revised on March 8, 1990 (35 FR 88359).

NPL: National Priorities List.
QE: EPA Office of Enforcement.

QERR
OIRM: EPA Office of Information Resources Management.

EPA Office of Emergency and Remedial Response.

: a discrete action that comprises an incremental
step toward comprehensively addressing site problens (see section
300.5 of the NCP).

QRC

0SC: oOn-Scene Coordinator (project manager for a repoval action)

EPA Office of Regional Counsel.

OSWER: EPA Office of Solid Waste and Emergency Response.
QWPE: EPA Office of Waste Programs Enforcement.

PA: preliminary assessment.

PRP: potentially responsible party.

QAPP: quality assurance project plan.

BA: remedial action.

RCRA: the Solid Waste Disposal Act, as amended by the Resocurce
Conservation and Recovery Act. .

RD: remedial design.
RIZFS: remedial investigation/feasibility study.
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RFA: RCRA facility assessment (RCRA document, equivalent to a
PA/SI) .

RFI: RCRA facility investigation (RCRA corrective action
document, equivalent to an RI).

ROD: Record of Decision (documents the selection of a remedia:
action).

REM: remedial project manager (project manager for a remedial
action).

SAP: sampling and analysis plan.

SARA: Superfund Amendments and Reauthorization Act of 1986 (see
CERCLA above).

Sjite File: the file containing all site documentation,

SI: site investigation.

SMOA: Superfund memorandum of agreement (made with a state)..
sSupport Agency: the agency that provides the support agency
coordinator to furnish necessary data to the lead agency, review
response data and documents, and provide other assistance as

requested by the lead agency. The support agency may also concur
on decision documents.
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APPENZIL A

SECTION 113 (J) oP CERCLA

1j) JUDICIAL REVIEW. = o o

1) Losarration.—I[n any judicial action under this Act. judi-
Ciai review of any iSSued conceraing the aqequacy of any re
sponse achion taxen of ordered by the President shall be Limit.
ed to0 the admunistrative record. Otherwise applicadle prna-
pies of adourustrative law shall govern waether any suppie-
mzn)aslf mawrnals ?:y be _eoudor:g.by_:ho court. odi

. ANDARD.—[n considering objections raised ia aay judi-
dﬂuﬁonpndgrwhmmmm.uphnldmgrﬁ-
dent’s decision in selecting the respomse action unless the ob-
jecting party can demonstrate, o the sdminiserative record.



SECTIIN Ll R, IF 2ZRoA

K. ADMINISTRATVE RECORD AND PARTICIPATION PROCIDULRLS —
‘1) ADMINISTRATIVE RECORD. —T:e Presmicent shaul estaciusn
an administrative record Jpon wruch cde President spal sase
the selection af a response aciion. The aaguzistrative fecord
shall he avalable 0 the pudiic at ar sear :he ‘acuity at ssue.
The Presmident aiso ay place dupiicates of ke aamurustrative

record at any other lecation.
-2) PARTICIPATION PROCIDURES. ~

A) REMOVAL ACTION.—~The President shall sromuigace
reguiations in accordance weh chapeer 5 of ttle J of :he
Caited States Code establishing procedures for the appro-
priate participation of intarested persons in the deveiop-
ment of the adminustrative record oa which the Presideat
wil base the selection of removal actions and on which ju-

dicial review of removal actions will be based. ,
(B) REMEDIAL ACTION.—The President shall provide for
the participation of interested ns. including potantial.
ly responsible parties. in the development of the adminis
trative record on which the President will base the selec.

(ii) A ressonahle cpportunity to commeat and

(i) An oppertum fwlwﬂ in the af
fmdmmmqr?awmmu A2 (reiat-
ing w0 participation), .

(iv) mmetmﬂ.
criticisns, and new data i in written or oral

action.
Por of this
under iadud.dl“.n described in the
MMIM&&.M
mulgate regulations in chapter § of
of the Usited States Code to carry out the requirements of
this subparagraph.




APFENZIX B8

MODEL FILE STRUCTURE

This medel file structure may be used to compile an
adziniscrative record file for a remedial action, a remeval acs.:=n,
or A compinmation of beoth rezedial and reacval actions. If =na
record documents a remaedial action decision, section 2 of the file
w1ll contain only those ramoval action documents which (a) preda=s
che remedial record cof decision and (b) are relavant ts the
selection of the renedial actien., If the record documents a re=svaj
action decision, sections 3, 4, and S of the file will centain cnly
those remedial action documents which (a) predate the remeval accz.==
nemorandum and (b) are relevant to the selection of the rezoval

action.

Justification is unnecessary for file categories without any
docunmaents. Those categories should be left out of the index.

- A document should be filed in only one category, even if it
falls inte mere than one categoery. It may be referenced in another
category. If necessary, additional subcategories may be developed
to accommodate documents not falling in any of the defined
subcategories. Avoid adding categories of miscellaneous documents.

Thae correspondance subcateqory c¢an include comments and :
responses specific to the cateqory. 1If the commants and responses
are general in nature or address more than one category, they may be
included in the public participation category.
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1.0 SITE IDENTIFICATION

3.0

1.

JFIRST CCUMENT,

1

1.2
1.3
1.4
1.5

Backgreund - RCRA and other informaticn
Notification/Site Inspection Reports
Preliminary Assessment (PA) Report

Site Investigation (SI) Repore

Previcus Qperable Unit Information

REMOVAL RESPONSE

Sampling and Analysis Plans

Sazpling and Analysis Data/Chain of Custody Forms

EE/CA Approval Memorandua (for non-time~critical remova.s)
EE/CA

Action Memoranduas

Azendaents to Action Memorandua

REMEDIAL INVESTIGATION (RI)

3.1

3.2
3.3
3.4

Sampling and Analysis Plan (SAP)

Sampling and Analysis Data/Chain of Custedy Foras
Work Plan

RI Reports

FEASIBILITY STUDY (P8)

4.1 ARAR Determinations
4.2
4.3

4.4

. FS Raports

Proposed Plan
Supplezents and Revisions to the Proposed Plan

RECORD OF DECISION (ROD)

3.1 ROD

5.2 Asandaants to ROD

S.3 Rxplamaticns of Significant Differences

STATR COORDINATION
6.1 Cooperative Agreements/SMOAs
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7.0 ENPORCEMENT

.1

b S I RN PN RN |
[ IR T I TP

Enforceasant History
Endangerment Assesshents
Administrative Orders
consent Deacreaes
Affidavits

Socumentation of Technical Discussions with PRPs on
Respeonse Actions

Notice Lattars and Responsas

8.0 HEALTH ASSESSMENTS

8.1
8.2

ATSDR Health Assessaents
Toxicological Profiles

9.0 NATURAL RESOURCE TRUSTEERS

9.1
9.2
9.3

10.0
10.1
10.2
10.3

10.4
10.8
10.6
10.7
10.8

11.0
11.1
11.2
11.3

Notices Issued
Findings of Fact
Raports

PUBLIC PARTICIPATION

Commants and Responses

Community Relations Plan

Public Notice(s) (Availability of the Administrative Record
File, Availability the Proposed Plan, Public Meetings)
Public Meeting Transcripts

Decumentation of Other Public Neetings

Fact Sheets and Press Releases

Responsivenass Sumsary

Late Commants

PN Beadguarters Guidance
EPA Regional Guidance
State Guidance
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APPENZIX ©

MODEL INDEX

Attached (s an excerpt of the Index of documents included a
the Administrative Record for the Love Canal site. The Index l:scs
sna docyzents according to the EPA file structure (Category nuzper) .
*me Index includes the following information fields:

SOCUMENT NUMBER., ...

P23 22 TR
AUTHOR....vvvecnnan
RECIPIENT. .cocoesan
OATE. ceornenenennns

TYP!I.....II...O...
unmnriililoill..

indicates the first and last page numbers o
the document. Both page numbers will be “ e
sane for one-page documents. In this
particular index, the document number
consists of a three letter site code
folloved by ajicrofila reel and frasme
nuabers. :

indicates the title or an onhahcod
description of the decument in parentheses.

indicates the author or prisary originator
and the author's corporate affiliatioen.

indicates the addressee or primary recipient
and the addressee’'s corporate affiliacion.

indicates document date by menth/day/year.
/ / ssans no date vas available.

indicates the dequanne type.
indicates the BRFA file structurs number.
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APPENDIX O
MODEL POSITION DESCRIPTION POR ADMINISTRATIVE RECORD COORDINATZR

INTRODUCTION

The incumbent sarves as an Administrative Record Coordinater .n
sre ¢f =ne Regicnal offices of the Environmental Protection Agerncy
‘ZPA). " [fach Region may want to add an intreductien to Superf.nd
ard the Regicral office here.] The incumbent is responsible for
scmplling and aintaining administrative record files for CERCLA
‘Superfund) response action decisions.

Sectien 113(k) of CERCLA requires the establishment of an
administrative record upon which the selection of a response actiszn
18 based. Such a record is a cempilation of all documents which =-e
Agency considered or relied on in aaking {ts response action
decision. Judicial reviev of any issues concerning the adequacy of
any response action decision is limited to the administrative
record. Public participation in the davelopment of the record is

required by lav.

Establishaent of thorough and complete administrative records is
essential to EPA's Superfund progras. Administrative recerds which
include public participation and withstand judicial scrutiny allev
EPA to meet its goals and ocbjectives.

The incusbent will be responsible for coapiling and maintaining
adainistrative records for large numbers of Superfund sitaes. Fach
record requires coordination with many people including: Frederal
staff, state and leocal officials, private contractors, the General
public and potantially responsible parties. Purther
responsibilities include deliberations over vhich materials to
inclugo in each record and requiresents for dealing vith privilegad
materials.

!hIQl_D!1Il!.hlh.llllﬂllllllt!ﬁll

1. The incumbent is responsible for compiling and maintaining all
of the administzative records for selection of CERCIA response
actions for a Regional office of the EPA. The incumbent must

have complets knovledge of all rules and procedures govarning
development of the administrative record files.

2. Recaives and revievs all documents submitted by the Remedial
Prozoec maneger (AFX), On-sScena Coordinator (08C), Office of
Regional Counsel (ORC) and other appropriate staff for inclusien
in che administrative record files. The incumbent will
coordinate vith staff rasponsidble for deciding wvhat decuments
are included in the record and vill arrange £or adding documents
to the recerd file.
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Cimpiles zhe administrat.ve recard file for each cZRC-A
response aczien. This includes logging the receipe 2¢ eazn
document, maintalning a central master file of documentcs,
redacting informatidn from privileged documents as direc=e4
ey SRC, marntaining any privileged pertions of each recsard
LS1ng AGeNcy SecGUrlty Tmeasures, arranging for copying of
dzcuments .n each record and transmitting the documents ==
Appropriate repositories.

Coordinates the compilation of the administrative recsrd
f:les with state and federal agencies. This includas
recsiving records maintained by state and federal agencies
and notifying appropriate personnel of these records for
thelr reaview,

Maintains and updates (monthly) an index of each
administrative record flile in conformance with Agency
guidelines.

Ensures public access to administrative record files. This
includes notifying the public of the availability of the
record, making the record available for public inspection,
coordinating with personnel at the facility where the recerd
is located, maintaining an adequate copying facility and
maintaining a log of persons reviewing documents. The
incumbent wvill have to respond to phone calls and visitors
wvanting infeormation on and froa the record. These functions
will be coordinated with the 0ffice of Public Affairs and
Superfund Community Relations Coordinatoers.

Maintains the Regional Superfund Central Library of guidance
documents and technical references.

CONTROLS OVER WORK

The incumbent vorks under the general supervision of the

(Hazardous Waste Branch hief). An administrative record is
reviewved and certified for litigation by a person designated by
the Regicnal Administrator. )
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1.0 INTRODUCTION

Tis manual dessribes how 10 use he ‘Compendium 3f CERCL A Response Seles:.-n
Du.23%2 Decuments  Comzeadiumy E3:a US. Eavircnmental Pratecricn agensy 224,
Regicmal Oofice maintains 1 :ompendium of Juidance documents (requently used 2uring
lavelcpment 3ad selecticn of respoase actions ynder the Camprehensive Eaviranmental
Response, Compensation, and Liability a¢t (CERCLA).

EPA Headquarters used several sources to develop the initial Compendium, These sc.-:a¢
inciuded 2 pamphlet titled “Salected Technical Guidanes (or Superfund Projecty” (OSWER
Directive 9200.7-01); the OSWER Directive System; the Superfund, Resource Conservat:on 3n2
Recovery Act (RCRA). and Eaforcement dockets; the Hazardous Waste Collectioa Database; 1a2
any existing regional compendiums. The documents ia the Compendium are referenced in
administrative records for decisions oa selection of responss actions.

The administrative record descrided here is the body of documents that form che basis for
selection of 3 CERCLA respoass sction. Establishmeat of the administrative record is required
by §113(k) of CERCLA. Aa administrative record is the compilstion of documenrs considered or
relied 0a by EPA in making & decision. Documents that EPA anticipatas will be included in the
sdministrative record whea the decision oa 1 respoase action selection is made, are referred to us
the “administrative record file.” Guidasce documents, o¢ portioas of guidance documena, that
are considered or relisd on in selecting s CERCLA respoase action should be part of aa
administrstive record fils.

Cernaia frequently used guidsnce documents may be refersnced ia the index to aa
administrative record but aot physically included in the administrative record file. The ceference
should indicate the tite aad location of say documents inciuded ia the adminigtrative record dut
maiatioed in the Compendium, which i kept at & ceatral regional location. If & guidsace
document that is a0t lissed in the Compsndium is considersd or relied oe ia selecting the response
action, the dosmment sust be physically inciuded in the sdministrative record (ile. The
Compendium halps reduce the durdes of copying aad storing muitiple copies of frequently used
guidance documial. '

mu.ﬁﬂhmwmﬂydmmdmwubylummlud
the publie, Sectica 3.0 discusses the Compendium's (Tle and index structure. Documents ia the
Compendium sre (lled in three-ring dinders aad listed on aa index which is geseratad by and

(1)
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=a:nined af 3 computer 2atatase. Pracedures (or updating the Compendium are Dresese2 -
Secrion 4 0.

10 OVERVIEW OF COMPENDIUM USE

The Compendium s intended for use by two groups: EPA cersonnel. 2uring sne =r2:35;
:f resgonse 1ction selection and administritive record development. 3nd the 2ublig. (30 ey 2y =y
Jacyments referenced in the index to an administrative record.

The user should note that aithough the term “guidance® is often used in discussing he
Compendium, it does not imply that only guidance documents are included. The documents may
also be policies, memoranda, clarifications, case studies, manuals, handbooks, reports, and other
documents used in the selection of CERCLA responss actioas.

.1 USE BY EPA PERSONNEL

EPA personasl use the Compendium primarily to reference frequently used guidance
documest that may be maintined in the Compeadium rather than physically iacluded ia each
administrative record file. The index must indicate which documents are physically located in
the Compendium a1ad must specify the location and accemidility of the Compendivm. The index
should also refersace oaly the specific documents ia the Compendium that were considered or
relied oa for the sita for which the record is being compiled. The index should not reference the
eatire Compendium.

2.2 ' USE BY THE PUBLIC

AS with say usrestricted document included ia & record, the Compeadium documeats are
accessibie for public revisw. Whea EPA publishes & aotics of availability of aa sdministrative
record file, that sotice will iactude the location of thy Compeadinm. The Compendium will be
available for pulie viewiag at & ceatral regional sstablishmest (for exampie, the EPA Regional
Office). sad neliaf or aear the site for which the record is being compiled. (See Appendix A for
a list of the lesaslen of sach regioasl copy of the Compeadium 2ad the aames of the Regicaal
_MMM)

(2)
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3.0 STRLCTURE QOF THE COMPENDIL M

Carrently. the Comeendium 1s 0rganized 1nto 10 2ategories. An averview of the ¢ ¢
fliteca 5 sresented Te2iow. 18 well a3 3 JisSussion of tNe index tnat .Jeanies the 2ac mans
Asiwged .a e Comgendium, This secrion also discusses the data elements .cdentified .o :=¢

.adex. The 23ta 2:emen:s provide vital information on che documents included .a he
Compendium and are sontained in 3 Jatabase used to compile the Compendium 103 geserate =

.adex.
31 FILE STRUCTURE

The Compendium is structured according to |0 major categories that generally reflec: rue
various components of a responss action selection under CERCLA. Table 3-1 lists the curreat
Compendium categories. The documents are (urther grouped into subcategories that indicate
their more specific nature, when applicable. For exampie, the remedial investigation/feasibility
study (RI/FS) section of the Compendium is brokea dowa intd more specific subcatagories o
identify the wide range of RI/FS documents available. Whea the documenas apply to multiple
categories, secondary raferences are provided ia the Compeadium index.

Each document has bess assigned a umique four-digit documeat aumber. The bound
documen coatined in esch catagory are arranged aumerically. Whea a usar waass (0 access 3
documeat, he or she will find the documeant filed according to the assigaed aumber. The four-
digit aumber series assigned to each catagory ace also listed in Tabie 3-1.

3.2 INDEX STRUCTURE

Whea 12 administrative record index refers 10 a document contrined in the Compendium,

that document is algo ideatified ia the Compendium index. The index, coatrined as the fint
document ia the Compeadivm, provides the iaformation secessary 1 ideatily 2ad locate the
mmhamdhmwnx.mmmm .

Dot Ia Mot cases the wer will know the title of the documest rather thaa the number

assigned, the iadex lists the docaments undsr sach category ia tiphabetical order. AN
alphabetical listiag of secoadary refersaces follows the primary documenats listed under esch

category.

(&)
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TABLE 3.1

COMPENDILM CATECORIES aND NUMBER SERIES

CATECORIES

[ndex

Pre-Remedial

Remaral Actics

Remedial hum(mu/

Feasibillty Study
General

RI Data Quality/Sice &
Wasts Asssssment

Land Disposal Facility Techaology
Other Technologies
Grouadwatsr Monitoriag &
Protsction

ARARs'

Watsr Quality

Risk Assessment

Cost Analysls

Commusity Ralations

Lafercement

Selestion of Remedy/Decisien

' Applicable oc Relevant and Appropriste Requiremests

4)
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“~UMBER SERIES

0000

0001-0999
1000~1999
2000-2999

2000-2099

2100-2199
2200-2299
1300-2399

2400-2499

3000-3999
40004999
5000-5999

7000-7999
$000-8999

9000-9999



